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ORDER

PER N.K. BILLAIYA, ACCOUNTANT MEMBER:

This appeal by the assessee is preferred against the order of the

Commissioner of Income Tax [Appeals], Ghaziabad dated 21.03.2018

pertaining to assessment year 2009-10.



2. The sum and substance of the grievance of the assessee
is that the assessment order framed u/s 144/147 of the
Income-tax Act, 1961 [hereinafter referred to as 'the Act’] is

without jurisdiction and, therefore, bad in law.

3. Briefly stated the facts of the case of the case are that
on the basis of AIR information, the Assessing Officer came to
know that the assessee has sold immovable property for a
sum of Rs. 44.40 lakhs. The Assessing Officer was of the
opinion that the assessee has not returned any capital gain
tax on the same. After taking approval from his superior,
notice u/s 148 of the Act was issued. The assessee did not
receive this notice and, therefore, could not comply with the
direction given by the Assessing Officer. The Assessing
Officer completed assessment u/s 144 of the Act and made

addition of Rs. 44.40 lakhs.

4. The assessee carried the matter before the CIT(A) but

without any success.



5. Before the CIT(A), the assessee strongly contended that
the impugned property belonged to three persons and the
assessee’s share in the sale consideration was 1/3™ i.e.,
14.80 lakhs. The first appellate authority admitted the
additional evidence and called for a remand report dated

13.02.2018, which is reproduced as under:

"As per AIR information the assessee had sold an immovable
property for a sum of Rs.44,40,000/- during the F.Y.2008-09.
Since the assessee did not respond to the verification letters
action u/s 147 was taken to ascertain the taxability of capital gain
arisen on above transaction. During the assessment proceedings the
assessee neither attended nor any explanation or document was
filed about the taxability of capital gain arisen on such transaction.
In absence of any explanation or document there was not
alternative but to complete the assessment proceedings ex-parte
u/s 147/144 of the Act. Therefore, the whole sale consideration of
Rs.44,40,000/- was treated as Short Term Capital Gain and the

assessment was completed accordingly.

Now the assessee has filed an appeal before your honor against the
Assessment Order. I have perused the grounds of appeal, the
documents filed by the assessee before your honor and the

assessment records. The comments are as under:



a) As per copy of sale deed filed by the assessee during appellate
proceedings the impugned property was sold by 3 persons jointly for
Rs.44,40,000/-. Thus, assessee's share in the sale consideration

comes to Rs. 14,80,000/-(44,40,000+3) instead of Rs.44,40,000/-.

b) The assessee has not filed the copy of purchase deed of the
impugned property so that cost of acquisition could be ascertained.
However, in computation of income, filed during appellate
proceedings, the assessee has mentioned that the impugned property
was purchased in F.Y. 1998-99 for Rs.26,250/-. Thus, the cost of
acquisition comes to Rs.43,526/-(26250+352*582). On perusal of
the documents filed by the assessee during appellate proceedings

the Long Term Capital Gain is worked out as under:

Sale consideration : Rs. 14,80,000/-
Less cost of acquisition : Rs. 43526/-
Long term capital gain : Rs. 14,36 ,474/-

c) The assessee has presented additional grounds and evidence
during appellate proceedings which were never filed before the
A.O. during assessment proceedings and he had to pass the order
ex-parte. However, in my opinion the additional grounds are
acceptable to the extent of above computation of Long Term

Capital Gain. ”



6. The assessee was asked to submit his response to the
remand report. The assessee filed a detailed reply which

reads as under:

NGl FT YT F0- AGZPM1982G & FIT a¥ 2009-10 T 35T ORT -143(3) #H fewis
31.03.2009 &' HF HB080300 ard 29(3) 7% Reell qarRT d#Ey @ivgt @la R[R#Fr a
fAavor greT &Y f&ar a=r & 3y i srErafd @ &

FRGIAT GART ReAis 11.12.1996 & 20.07.1998 Re7R MiSaraia # &l vafiworar Sidlet
G2 ot [T FReIar #1 49.75 GfaRid @ 33.35 i & /AT 4t S ReAid 17.05.08 @
17.05.08 & dd fr T v FFA A0 - IR - 90 AFTAIR TiGAEE ReAiw 22.07.07 @
e o f3a#H 100 giceia @ o, S Rars 30.06.08 @ &9r a1l 3RFd dl-l & st dar
qTeT 3T 38 FXeIAT ZaRT fReid 30.12.08 & Bole 0 - - 3/06 &la¥ - 4 [erav [
daey - 93, AtvsT F @lg # Famar o1, G FRUT 38 W 5 e AT FAr d €IRT ~ 540
T ERT - 54 F X FFT A [FGHr @l [ BT U @lia [T dart H s doweT

& aur a& 2009-10 3 3meer anRT 143(3) & 3t F1dr HeraoT 1"
\

7. After considering the facts and submissions, the CIT(A)
was of the opinion that the capital gains of Rs. 14.36 lakhs as
computed by the Assessing Officer in his remand report is
liable to be taxed in the hands of the assessee. The addition

of Rs. 14.36 lakhs was confirmed.



8. Before me, the ld. AR drew my attention to the
assessment order dated 31.03.2009 framed u/s 143(3) of the
Act. It is the say of the counsel that the assessee has
disclosed the capital gain in his return of income and has
claimed deduction u/s 54F of the Act, which has been
allowed by the Assessing Officer. Therefore, reopening a

completed assessment on false premise is bad in law.

9. Per contra, the ld. DR supported the findings of the

CIT(A).

10. | have carefully considered the orders of the authorities
below. There is no dispute that the assessment order dated
NIL was framed u/s 143(3) of the Act. From the computation
of total income, placed at page 224 of the paper book, | find
that the assessee has returned capital gains on sale of Khasra
No. 107, Yusufpur, Jalalabadm Manota. The sale
consideration is shown at Rs. 14.80 lakhs and after deducting

indexed cost of acquisition of Rs. 43526/-, capital gain was



shown at Rs. 14,36,474/-. Deduction was claimed u/s 54F

and capital gain was shown at NIL.

11. On the basis of this computation of income, the
Assessing Officer framed the assessment order. Completed
assessment has been reopened on the basis of AIR
information that the assessee has sold immovable property
for a sum of Rs. 44.40 lakhs. It appears that the Assessing
Officer has completely ighored the completed assessment
framed u/s 143(3) of the Act. The Assessing Officer has
proceeded on wrong premise that the assessee is the sole
owner of the land whereas, as mentioned elsewhere, the
assessee’s share was only 1/3". With these facts, it can be
safely concluded that the completed assessment has been
reopened without any application of mind and deserves to be

quashed.

12. Since the assessment order is quashed, | do not find it

necessary to dwell into the merits of the case.



13. In the result, the appeal filed by the assessee in ITA No.

4526/DEL/2018 is treated as allowed.
The order is pronounced in the open court on 29.11.2018.
Sd/-

[N.K. BILLAIYA]
ACCOUNTANT MEMBER

Dated: 29" November, 2018
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